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Repeals

Chapter 0400-01-24 Abandoned Mine Lands Reclamation Program is repealed.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

New Rules

0400-44-01
Abandoned Mine Lands Reclamation Program

Table of Contents

0400-44-01-.01 Scope

0400-44-01-.02 Objectives

0400-44-01-.03 Responsibilities

0400-44-01-.04 Definitions

0400-44-01-.05 Project Development Procedures
0400-44-01-.06 Lien, Determination, Filing, Satisfaction
0400-44-01-.07 Rights of Entry

0400-44-01-.08 Lands Eligible for Acquisition
0400-44-01-.09 Methods and Procedures for Acquisition and Disposition of Acquired Land
0400-44-01-.10 Cost of Acquisition/Condemnation -
0400-44-01-.11 Development of Project Specifications
0400-44-01-.12 Procurement of Reclamation Services
0400-44-01-.13 Contractor Default

0400-44-01-.14 Public Participation

0400-44-01-.01 Scope.

This regulation describes the Federal Abandoned Lands Reclamation Program and governs the procedures for
reclaiming lands and waters affected by past mining practices using the Federal Abandoned Mine Reclamation

Fund.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.02 Goals and Objectives.

(1)

(2)

©)

The primary objective of the Abandoned Lands Reclamation Program is the protection of public health,
safety, general welfare and property from the adverse effects of past mining practices.

Socio-Economic Objectives include:
(a) the utilization, whenever possible, of the services of local contractors for reclamation work.

(b) the improvement of the local forest and agricultural economy by putting abandoned mine land
back into production.

(¢ the preservation of historical, cultural, and archaeological resources that have been affected or
threatened by past mining practices by applying reclamation treatment that is compatible with
these resources.

Recreation Objectives include:

(a) the restoration of recreational areas adversely affected by past mining to as near their
undisturbed condition as possible.
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(4)

(6)

(b) the coordination of reclamation activities and project areas with those of other state and federal
agencies concerned with recreational areas affected by abandoned mine lands.

Flora and Fauna Objectives include:
(a) the restoration or enhancement of the adversely affected habitats of plants and animals to a
condition equal to or greater than their premining condition, with particular attention to the

habitats of endangered or threatened species of plants and animals.

(b) the coordination of abandoned mine land reclamation activities with the Tennessee Wildlife
Resources Agency.

(c) the avoidance to the fullest extent practicable of any significant adverse impacts to fish or wildlife
species or their habitats as a result of reclamation activities.

A major objective of the AML Program will be to control toxic runoff that is a result of past mining
practices.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.03 Responsibilities.

The Division shall:

(1)
@)

(9)

(10)
(11)
(12)

(13)

Identify all abandoned mine land problem areas in the Tennessee coalfields.

Conduct a site investigation on those problem areas that are eligible for further development.
Rank and select reclamation projects.

Conduct a site evaluation including a proposal of reclamation alternatives.

Prepare an environmental assessment for each project site. . \

Select a preferred reclamation alternative.

Make a lien determination on the project site as required by T.C.A. § 59-8-325.

Obtain a right of entry for reclamation.

Apply for the administrative and construction grants to carry out the proposed projects.
Procure reclamation contractors upon receipt of grant.

Monitor all reclamation activities.

Prepare a final report on all projects.

Maintain project sites until a stable condition is achieved.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.04 Definitions.

When used in this Chapter the following terms have the meanings given below:

(1)

“Adverse effects” means those effects of coal mining practices which are harmful to human health, safety,
general welfare or the environment.
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(3)

(4)

“Extreme danger” means a condition that could reasonably be expected to cause substantial physical
harm to persons, property, or the environment and to which persons or improvements on real property
are currently exposed.

“Public facilities” means publicly owned utilities, roads, recreation and conservation facilities or any other
such publicly owned facilities which provide a service or commodity to the general public.

“Publicly owned land” means any land which is financed by public funds and managed for the benefit or
use of the general pubilic.

“Research and demonstration project” means any projects relating to the development of surface mining
reclamation and water quality control program methods and techniques.

“Restoration” means the act of putting something into a prior condition or as near that prior condition as
possible.

“Eligible lands and waters” means lands and waters eligible for reclamation under this program (whether
on private, state or federal property) are defined as follows:

(a) Lands and water are eligible for reclamation activities if:

1. () They were mined or affected by mining operations which occurred prior to August
3,1977, and were left or abandoned in either an unreclaimed or inadequately
reclaimed condition; and

(i) There is no continuing responsibility for reclamation by the operator, permittee, or
agent of the permittee under statutes of the State or Federal Government. Bond
forfeiture will render lands or water ineligible to the extent that the amount
collected under the forfeiture is sufficient to pay the total cost of the necessary
reclamation. In cases where the amount collected under the forfeited bond is
insufficient to pay the total cost of reclamation, the additional funding necessary
may be sought under the provisions of 30 CFR 886 and 888; or

2. Notwithstanding part 1 of this subparagraph, coal lands and waters in Tennessee
damaged and abandoned after August 3, 1977, by coal mining processes are aiso
eligible if the Commissioner of the Department of Environment and Conservation finds in
writing that:

0 The mining occurred and the site was left in an unreclaimed or inadequately
reclaimed condition between:

N August 4, 1977 and August 10, 1982, and that any funds for reclamation
or abatement that are available pursuant to a bond or other form of
guarantee or from any other source are not sufficient to provide for
adequate reclamation or abatement at the site; or

(1 August 4, 1977 and November 5, 1990, and that the surety of the mining
operator became insolvent during such period and that, as of November
5, 1990, funds immediately available from proceedings relating to such
insolvency or from any financial guarantee or other source are not
sufficient to provide for adequate reclamation or abatement at the site.

(b) Lands and water which were mined or affected by mining for minerals and materials other than
coal shall be eligible for reclamation activities under a State Reclamation Program if the Director
finds in writing that-

1. The conditions of subparagraph (a) of this paragraph have been met;

2. The reclamation has been requested by the Governor; and
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3. Moneys allocated to the State or Indian tribe under 872.12(b)(2) and (3) are available for
the work. (30 CFR 872.13)

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.05 Project Development Procedures.

This regulation outlines in chronological order the entire process of reclamation project development from initial
site identification through selection of preferred alternative.

(1) Adversely affected areas are located and identified in the following ways:
(a) From The Tennessee Reclamation Plan For Lands and Waters Affected By Past Mining.
(b) From problem and site specific information gathered through field investigations conducted under
the Abandoned Lands National Inventory (Tennessee).
(c) From information supplied by other federal, state and local agencies.
(d) From individuals who may be adversely affected by past mining operations.
(e) From information supplied by field inspection and technical personnel within the Division of
Surface Mining.
(2) Upon identification of a possible adversely affected area, an on site visit by Division personnel will be

initiated to determine eligibility of a potential project including identification of landowners and problem
awareness by local residents.

(3) Investigative Report

(@)

(c)

If it is determined at the time of the initial site visit and evaluation that a particular problem area is
eligible for further development, an Investigative Report is initiated which contains such
background information as project area location; mining history; existing adverse impacts;
proposed correction alternatives; and a discussion of the possible impacts of the proposed
corrective actions.

This Investigative Report should also contain a letter from a Department of Environment and
Conservation attorney rendering an opinion as to the eligibility of a particular project for
reclamation activities.

A complete identification will also be made of principal and adjacent landowners (plat map of

- project area), including interviews with identified landowners and other adjacent residents in order

to solicit overall problem awareness and participation.

(4) Upon completion of detailed site evaluations, Potential Project Investigative Reports are submiited to the
Office of Surface Mining (0.S.M.), Abandoned Lands Section for further evaluation

(5) The purpose of this paragraph is to establish the policies and procedures to be utilized in the ranking and
selection of potential reclamation projects which have been identified and evaluated initially on a site by
site basis. Those procedures include:

(a)

(b)

(©)

Grouping according to the priorities listed in 30 CFR 874.13, once a number of potential projects
have been initially identified and evaluated.

Project evaluation and scoring within a given priority group using the Project Evaluation Matrix
(Ranking and Selection Section of the Tennessee Reclamation Plan for Lands and Waters
Affected by Past Mining).

Determination of project preference based on the score derived from the Project Evaluation
Matrix.
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(6) A detailed "pre-engineering” design plan will be developed, either in-house by Division Personnel or by
contract. This plan will include a collection of technical data on such parameters as soils, hydrology,
ground water conditions, flora and fauna, geology, threatened or endangered species, and enough
additional information as is reasonably necessary to determine what reclamation alternatives would be
feasible to correct the problems related to an individual project.

(7) An environmental assessment shall be conducted after a pre-engineering plan has been developed for a
project.
(a) Each environmental assessment shall include the following information:
1. Summary,
2. Purpose of and need for the action,
3. Alternatives for solving the problem,
4, Description of the affected environment,
5. Environmental consequences,
6. Extent of consultation and covordination with others.
(8) When all phases of project investigation, evaluation and prioritization have been completed, and a

preferred alternative has been selected through evaluation and public input, a final decision document will
be prepared. This document will identify the preferred alternative and the rationale behind its selection,
which will include at a minimum the following:

(a) impact discussions from the environmental assessment versus suggested alternatives,

(b) all public concerns and the State's response,

C) cost considerations,

(d) possible engineering and construction problems,

(e) all expected benefits resulting from the selected alternative versus those alternatives not
selected,

() th|e possible adverse impacts which may be encountered during construction under the selected
alternative.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.06 Lien Determination, Filing, Satisfaction.

Tennessee lien policy in respect to the Abandoned Mine Program provides that no windfall profits should inure to
the benefit of private landowners as a result of reclamation work on their land. To that effect, the following
provisions shall apply:

(1) Applicability of Lien.

(a) If the surface owner or owners did not consent to, participate in, or exercise control over the
mining operation which necessitated the reclamation, then a lien is not appropriate.

(b) If the landowner consented to, participated in, or exercised control over the mining, then a lien
should be considered.

2) Amount of Lien
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(3)

Liens shall be based on the results of property value increases, as determined by Before and After
Appraisals, prepared by qualified contract appraisers and reviewed by qualified review appraisers.
Appraisals for liens should be notarized.

Preparation and Filing of Lien

If a lien is to be filed, the State shall file within six months after completion of the reclamation work which
includes a compilation of all cost data on the project as well as notarized copies of the appraisals. The
amount reported by the appraisals as the increase in value shall constitute the lien to be recorded. This
package along with the prepared legal document that constitutes a lien will be submitted to the Attorney
General's office for review within three months after completion of reclamation work. The lien should be
filed in the Office of the Court Clerk having the responsibility for recording judgments against land in the
jurisdiction where the land lies.

(a) Within 60 days of lien date filing the owner may petition for a determination of market value
attributable to the reclamation. Any aggrieved party may appeal in the manner provided by local
law.

(b) Preparation and filing of liens (releases, renewals, extensions, etc.) shall be made by a
Department of Environment and Conservation attorney with the concurrence of the State Attorney
General.

Satisfaction of Liens.

(a) Liens shall be satisfied at the time of transfer of ownership or earlier at the election of the owner.
Liens shall be renewed and extended as required.

(b) Satisfaction of liens can be in the form of total payment or can be in installments. If payments in
satisfaction of lien cover only a portion of the lien amount, the lien shall remain in full force and
effect on the land records until satisfaction in full is made.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.07 Rights of Entry.

(1)

@)

Entry for Studies or Exploration

The State or its agents, employees, or contractors shall have the right to enter upon any property for the
purpose of conducting studies or exploratory work to determine the existence of the adverse effects of
past mining and the feasibility of projects for restoration, reclamation, abatement, control or prevention of
such adverse effects. Such entry shall be construed as an exercise of the police power for the protection
of public health, safety and general welfare, and shall not be construed as an act of condemnation of
property nhor trespass thereon.

Entry for Reclamation

When the State's project assessment includes a finding that lands or waters have been adversely
affected by past coal mining practices and the effects constitute a danger to public health, safety or 44
general welfare, the State may elect to proceed with reclamation. The State shall then attempt to obtain a
voluntary lien or non-lien consent, as applicable, from the affected landowners.

(a) The State of Tennessee, its agents, employees, or contractors may enter upon land to perform
reclamation activities, if the consent of the owner cannot be obtained or the owners of the land
are not readily available, and the following requirements are met:

1. Land or water resources have been adversely affected by past coal mining practices; and

2. The adverse effects are such that it would be in the public interest to take action to
restore, reclaim, abate, control, or prevent such adverse affects.
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(b) The State shall give notice of its intent to enter for purposes of conducting reclamation at least 30
days before entering upon the property as follows:

1. Notice shall be in writing and shall be mailed, return receipt requested to the owner, if
known, with a copy of the Finding of Fact.

2. If the owner is unknown, or if the current mailing address is unknown, notice shall be
posted in one or more places on the property and advertised once in a local newspaper.

3. The posted notice and newspaper advertisement shall include a statement specifying
whetre the Findings of Fact may be inspected or obtained.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.08 Lands Eligible for Acquisition.

The State of Tennessee may acquire any property which is adversely affected by past coal mining practiceé if the
Commissioner of the Department of Environment and Conservation determines that acquisition of such land is
necessary to successful reclamation and;

(1)
(2)

3)

(5)

That the acquired land will serve recreation, conservation or reclamation purposes, or

That permanent facilities such as a treatment plant or relocated stream channel will be constructed on the
land for the restoration, reclamation, abatement, control or prevention of the adverse effects of past
mining practices; or

That acquisition of coal refuse disposal sites and all coal refuse thereon will serve the purposes of this
part or that public ownership is desirable to meet emergency situations and prevent recurrences of the
adverse effects of coal mining practices; or

That the state may acquire property or accept property transferred by the Secretary of the Department of
Interior if either is an integral and necessary element of an economically feasible plan for the project to
construct or rehabilitate housing for persons disabled as the result of employment in the mines or work
incidental thereto, persons displaced by acquisition of land, or persons dislocated as the result of adverse
effects of coal mining practices which constitute an emergency, or persons dislocated as the result of
natural disasters or catastrophic failures from any cause; or

That land or interests in land needed to fill voids, seal abandoned tunnels, shafts and entryways, or
reclaim surface impacts of underground or surface mines may be acquired by the state by purchase,
donation, or transfer if found that such interests in the land are necessary for reclamation work planned or
the post reclamation use of the land.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.09 Methods and Procedures for Acquisition and Disposition of Acquired Land.

(1)

(@)

The State of Tennessee may acquire land for the previously mentioned reasons by either acquisition,
donation or transfer. When all reasonable effort to purchase land or interests in land from a willing seller
fail, such rights may be acquired by condemnation.

Procedures for all methods of acquisition will generally follow those established by the Tennessee
Department of Environment and Conservation as listed below:

(a) Complete information regarding survey and legal description is submitted to the State Building
Commission. After Building Commission approval, invitations for bids on title work are issued,
and then awarded on lowest bid consistent with the title company's ability to perform as required.
After title commitment is obtained, appoint and execute agreements with appraisers. Next,
appraisal review with documented establishment of fair market value. Commence option contract
negotiations at fair market value. Present signed option to Building Commission for approval
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(3)

unless prior approval has been obtained. Prepare warranty deed and closing statement.

(b) Donations, as necessary for reclamation activities, to the State of Tennessee should be
consistent with objectives and requirements of the Abandoned Mined Lands Program.

Where land acquired is considered suitable for industrial, commercial, residential or recreational
development, the State, when authorized by 0.S.M., may sell such land by public sale under a system of
competitive bidding, at not less than the market value.

(a) The State shall publish a notice which describes the proposed disposition of the land in a
newspaper of general circulation within the area where the land is located for a minimum of four
successive weeks. The notice shall provide for at least 30 days of public comment and it shall
state where copies of plans for disposition of the land may be obtained or reviewed and the
address to which comments or plans should be submitted. The notice shall also state that a
public hearing will be held if requested by any person.

{(b) The State shall hold a public hearing if requested as a result of a public notice and the State may
determine that a hearing is appropriate even if a request has not been received.

(c) Hearings shall be scheduled to conform with 30 CFR 879.15.
(d) Following hearings the State shall make a written finding that the disposal of reclaimed lands is

appropriate, considering all comments received, and that the disposal is consistent with State and
Federal rules and laws which apply.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.10 Cost of Acquisition/Condemnation.

M

()

Source of Funds

The purchase price, in the case of a negotiated acquisition, or the damages as finally determined in the
case of acquisition by condemnation, and the necessary expenses incidental thereto, shall be paid from
the Tennessee Surface Mine Reclamation Fund, the Federal Abandoned Mine Reclamation Fund with the
approval of the Secretary of Interior, or from appropriations made by the General Assembly for such
purpose.

Determination of Price

The State shall acquire title by direct purchase through negotiations based on an independent fee
appraisal of the property. The purchase price paid shall be consistent with the fair market value of the
interests acquired as adversely affected by past coal mining practices when applicable. In the case of
acquisition by condemnation, the purchase price shall also be based on an independent fee appraisal to
determine fair market value as well as the necessary expenses incidental thereto.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.11 Development of Reclamation Plan Specifications.

This rule outlines the procedures on development and procurement of reclamation specifications for those
projects that involve comprehensive reclamation practices.

(1)

Upon selection of a preferred reclamation alternative for a given project an outline of required
specifications shall be constructed. ltems for consideration include:

(a) An existing site map.
(b) Earthwork specifications.
1. Mobilization.
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(@)

3)

2. Construction Staking.

3. Clearing and Grubbing.

4. Backfill.

5. Sediment Structures.

6. Grading.

7. Diversion Ditches.

8. Special Conditions.
(c) Water treatment and disposal specifications.
(d) Revegetation specifications.

(e) Bid schedule.
() A proposed grade map.
(9) Any other special conditions.

Upon completion of the specification outline, the specifications will be constructed, either by in-house
state personnel, other government agency personnel, consuitants, or a combination of the above.

The specifications will then be utilized in the procurement of reclamation contractors and in the actual
reclamation process.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.12 Procurement of Reclamation Services.

Once reclamation specifications have been completed for a project, a reclamation contractor will be procured by
one of the following methods.

(1)

(@)

(4)

Requisitioning Process

When services to be procured are appropriate for bidding and are subject to uniform and impersonal
criteria for bid evaluation, the Department of General Services, Purchasing Division, All procure those
services through the normal requisitioning process. All requisitioning processes will comply with T.C.A. §
4-330.

Request for Proposal

This procedure shall be followed where justification does not exist for the use of either verbal competitive
negotiation or sole source negotiation. It involves the written solicitation of proposals from potential
vendors. All requests for proposals will comply with the Rules of the Department of Finance and
Administration Rule 0620-03-03-.03.

Verbal Competitive Negotiation-This procedure involves the verbal negotiation of the terms of a contract,
and it shall be performed in a manner which maximizes free and open competition among vendors. All
verbal competitive negotiation procedures will comply with the Rules of the Tennessee Department of
Finance and Administration Rule 0620-03-03-.03.

Sole Source Negotiation-This procedure involves the verbal negotiation of a contract with a single vendor.
It shall be performed in a manner which results in the most economical arrangement for the State. All
sole source negotiation procedures will comply with the Rule of the Tennessee department of Finance
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and Administration Rule 0620-03-03-.03.

Authority: T.C.A. §§ 59-8-324 ef seq. and 4-5-201 et seq.

0400-44-01-.13 Contractor Default.

(1)

)

If a contractor fails in a timely and proper manner his obligations under a contract with the Tennessee
Department of Environment and Conservation, or if the contractor violates any of the terms of a contract,
the Commissioner shall have the right to immediately terminate this contract and withhold payments in
excess of fair compensation for work completed.

The contractor shall not be relieved of liability to the State for damages sustained by any breach of this
contract by the contractor.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-44-01-.14 Public Participation.

Public participation, including input from individual citizens and landowners, professional and social organizations,
civic groups, local officials, and other state and federal agencies shall be included in each phase of project
development.

(1
)

(3)

(4)

(6)

(7)

Public input shall play an important role in the identification of specific problem areas.

During the initial site evaluation phase, sufficient public input will be gathered to determine the public
awareness of the problem and to answer the following questions:

(a) Does an extreme danger to the public exist?
(b) Are there adverse effects on the public?
(c) Are there impacts to public or private property?

During the intensive site evaluation phase, more detailed input shall be solicited from landowners and
local residents along with evidence of project support by the community.

Public input acquired during the intensive site evaluation phase will be utilized in the project ranking and
selection process referred to in Rule 0400-44-01-.05.

The environmental assessment will incorporate public input into the development of the various
reclamation alternatives.

In depth public input will be solicited in the selection of the preferred reclamation alternative. This shall be
accomplished by;

(a) placing a public notice in the newspaper of greatest general circulation in the proposed project
area,
(b) conducting a public meeting should a particular proposed project exhibit extensive adverse

impacts to a large number of people or a community; or if the project presents conflicts (post
reclamation land use, ongoing programs, etc.); or high costs.

In the event a particular project is larger and more complex than most, with high public interest, the
Commissioner may determine it necessary to extend public participation through project engineering
design and construction.

Land acquired and authorized for disposition may be sold by public sale under a system of competitive
bidding. Disposition shall necessitate;

(a) placing a public notice in the newspaper of greatest general circulation in the area where the land
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is located,

(b) conducting a public hearing if requested as a result of a public notice or if determined that hearing
is appropriate even though a request has not been received.

(9) Public participation will also be included in determining post-reclamation benefits and in developing a
maintenance plan when necessary.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.
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* |If a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

James W. Cameron lli

Jill E. Davis

Mayor Kevin Davis

Derek Gernt

John Guoynes

X XPX] XX X|X]X

C. Monty Halcomb X
Chuck Head

Charlie R. Johnson

Judy Manners X
John McClurkan

Frank McGinley X
D. Anthony Robinson X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Board of Water Quality, Oil and Gas on 11/20/2012, and is in compliance with the provisions of
T.C.A. § 4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 06/08/12

Rulemaking Hearing(s) Conducted on: (add more dates). 08/21/12

Date: November 20, 2012

A &ng

Signature: ‘

Name of Officer: {James W. Cameron lil

Title of Officer: Chairman

R * Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on: M cﬁ'/ Qéﬁ/@

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no comments received during the comment period.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1)

(2)

(3)

(5)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

Chapter 0400-44-01 Abandoned Mine Lands Reclamation Program regulations governs how the
Department identifies, selects and reclaims abandoned coal mines. Since these amendments regulate
the Department’s abandoned mine lands reclamation program no small businesses are impacted or
subject to these rules.

The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

There is no addition cost as a result of these amendments.

A statement of the probable effect on impacted small businesses and consumers.

These amendments do not impact small businesses or consumers.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business.

Small businesses are not impacted by these amendments.

A comparison of the proposed rule with any federal or state counterparts.

Other states have similar programs.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

An exemption for small businesses is not possible for this type of rulemaking.
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Impact on Local Governments
Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether

the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department does not anticipate an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rulemaking primarily moves the regulations from Chapter 0400-01-24 to Chapter 0400-44-01 and updates
regulatory language. The most significant change is to expand the sites in the state that are potentially eligible
for federal and/or state funding to include sites affected by mining after 1977 if certain conditions are met. The
number of sites reclaimed each year is based upon the program’s budget and not on how many sites are eligible
for reclamation. Nearly 100% of the funds for reclamation come from the U.S. Department of Interior’s Office of
Surface Mining. However, on occasion, a project may be funded by the Tennessee Surface Mine Reclamation
Fund. The Department uses the funds to hire reclamation contractors to do the needed reclamation work.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto;

[ These rules are being promulgated under the authority of T.C.A. §§ 59-8-324 et seq. |

(C) Identification of persons, organizations, corporations or governmental entities most direcily affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

These rules govern how the Department identifies, selects, and reclaims abandoned coal mines. There were no
comments received during the comment period.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule;

| The Department is not aware of any. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| There should be no fiscal impact to state and local government. I

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Tim Eagle

Knoxville Environmental Field Office
3711 Middlebrook Pike

Knoxville, Tennessee 37921-6538

(G) Identification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees;

Alan M. Leiserson
Legal Services Director
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel
Tennessee Department of Environment and Conservation
SS-7039 (October 2011) 19 RDA 1693




20" Floor L & C Tower

Nashville, Tennessee 37243-1548
(615) 532-0131

Alan.Leiserson @tn.gov

() Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Department is not aware of any.
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Rulemaking Hearing Rules are rules filed after and as a result of a rulemaking hearing.

Division: | Water Pollution Control

'Agency/Board/Commission: | Envionment and Conversation

T.C.A. § 4-5-205

Contact Person: | Tim Eagle

Address: | Knoxville Environmental Field Office

3711 Middlebrook Pike
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Rule(s) Revised (ALL chapters and rules contained in filing must be listed here. If needed, copy and paste

additional tables to accommodate multiple chapters. Please enter only ONE Rule Number/Rule Title per row)

Chapter Number | Chapter Title

0400-01-24 Abandoned Mine Lands Reclamation Program
Rule Number Rule Title

0400-01-24-.01 Scope

0400-01-24-.02 Objective

0400-01-24-.03 Responsibilities

0400-01-24-.04 Definitions

0400-01-24-.05

Project Development Procedures

0400-01-24-.06

Lien Determination, Filing, Satisfaction

0400-01-24-.07

Right of Entry

0400-01-24-.08

Lands Eligible for Acquisition

' 0400-01-24-.09

Methods and Procedures for Acquisition and Disposition of Acquired Land

0400-01-24-.10

Cost of Acquisition/Condemnation

0400-01-24-.11

Development of Project Specifications

0400-01-24-.12

Procurement of Reclamation Services

0400-01-24-.13

Contractor Default

0400-01-24-.14

Public Participation

Chapter Number | Chapter Title

0400-44-01 Abandoned Mine Lands Reclamation Program
Rule Number Rule Title

0400-44-01-.01 Scope

| 0400-44-01-.02

Goals and Objectives

0400-44-01-.03

Responsibilities
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0400-44-01-.04

Definitions

0400-44-01-.05

Project Development Procedures

0400-44-01-.06

Lien Determination, Filing, Satisfaction

0400-44-01-.07

Right of Entry

0400-44-01-.08

Lands Eligible for Acquisition

0400-44-01-.09

Methods and Procedures for Acquisition and Disposition of Acquired Land

0400-44-01-.10

Cost of Acquisition/Condemnation

0400-44-01-.11

Development of Project Specifications

- 0400-44-01-.12

Procurement of Reclamation Services

0400-44-01-.13

Contractor Default

0400-44-01-.14

Public Participation
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(Place substance of rules and other info here. Statutory authority must be given for each rule change. For
information on formatting rules go to http //state.tn.us/sos/rules/1360/1360 htm)

Repeals
Chapter 0400-01-24 Abandoned Mine Lands Reclamation Program is repealed.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

New Rules

0400-44-01
Abandoned Mine Lands Reclamation Program

Table of Contents

0400-44-01-.01 Scope

0400-44-01-.02 Objectives

0400-44-01-.03 Responsibilities

0400-44-01-.04 Definitions

0400-44-01-.05 Project Development Procedures
0400-44-01-.06 Lien, Determination, Filing, Satisfaction
0400-44-01-.07 Rights of Entry

0400-44-01-.08 Lands Eligible for Acquisition
0400-44-01-.09 Methods and Procedures for Acquisition and Disposition of Acquired Land
0400-44-01-.10 Cost of Acquisition/Condemnation
0400-44-01-.11 Development of Project Specifications
0400-44-01-.12 Procurement of Reclamation Services
0400-44-01-.13 Contractor Default

0400-44-01-.14 Public Participation

046042404 0400-44-01-.01 Scope.

This regulation describes the Federal Abandoned Lands Reclamation Program and governs the procedures for
reclaiming lands and waters affected by past mining practices using the Federal Abandoned Mine Reclamation
Fund.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-4-24- 02 0400-44-01-.02 Goals and Objectives.

(1) The primary objective of the Abandoned Lands Reclamation Program is the protection of public health,
safety, general welfare and property from the adverse effects of past mining practices.

(2) Socio-Economic Objectives include:
(a) the utilization, whenever possible, of the services of local contractors for reclamation work.
(b) the improvement of the local forest and agricultural economy by putting abandoned mine land

back into production.

(c) the preservation of historical, cultural, and archaeological resources that have been affected or
threatened by past mining practices by applying reclamation treatment that is compatible with
these resources.

(3) Recreation Objectives include:

(a) the restoration of recreational areas adversely affected by past mining to as near their
undisturbed condition as possible.
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(b) the coordination of reclamation activities and project areas with those of other state and federal
agencies concerned with recreational areas affected by abandoned mine lands.

(4) Flora and Fauna Objectives include:
(a) the restoration or enhancement of the adversely affected habitats of plants and animals to a
condition equal to or greater than their premining condition, with particular attention to the

habitats of endangered or threatened species of plants and animals.

(b) the coordination of abandoned mine land reclamation activities with the Tennessee Wildlife
Resources Agency.

(c) the avoidance to the fullest extent practicable of any significant adverse impacts to fish or wildlife
species or their habitats as a result of reclamation activities.

(5) A major objective of the AML Program will be to control toxic runoff that is a result of past mining
practices.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.
0400-1-24-03 0400-44-01-.03 Responsibilities.

The Division shall:

(1) Identify all abandoned mine land problem areas in the Tennessee coalfields.

(2) Conduct a site investigation on those problem areas that are eligible for further development.
(3) Rank and select reclamation projects.

4) Conduct a site evaluation including a proposal of reclamation alternatives.

(5) Prepare an environmental assessment for éach project site.

(6) Select a preferred reclamation alternative.

(7) Make a lien determination on the project site as required by T.C.A. Sectisn § 59-8-325.
(8) Obtain a right of entry for reclamation.

(9) Apply for the administrative and construction grants to carry out the proposed projects.
(10) Procure reclamation contractors upon receipt of grant.

(11) Monitor all reclamation activities.

(12) Prepare a final report on all projects.

(13) Maintain project sites until a stable condition is achieved.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-14-24-04  0400-44-01-.04 Definitions.

e s miirmacoe of thoeos coloe  the fallaaing definitinne ehall aremby in additinn tn thneo containad tindar il
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0400-4-1--03. When used in this Chapter the following terms have the meanings given below;

(1) “Adverse effects” means those effects of coal mining practices which are harmful to human health, safety,
general welfare or the environment.
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(2)

©)

()

(6)

“Extreme danger’ means a condition that could reasonably be expected to cause substantial physical
harm to persons, property, or the environment and to which persons or improvements on real property
are currently exposed.

“Public facilities” means publicly owned utilities, roads, recreation and conservation facilities or any other
such publicly owned facilities which provide a service or commodity to the general public.

“Publicly owned land” means any land which is financed by public funds and managed for the benefit or
use of the general public.

“Research and demonstration project’ means any projects relating to the development of surface mining
reclamation and water quality control program methods and techniques.

“Restoration” means the act of putting something into a prior condition or as near that prior condition as
possible.

“Eligible lands and waters” means lands and waters eligible for reclamation under this program (whether
on private, state or federal property) are defined as follows:

(a) Lands and water are eligible for reclamation activities if:

1. i They were mined or affected by mining operations which occurred prior to August
3,1977, and were left or abandoned in either an unreclaimed or inadequately
reclaimed condition; and

2.(iy  There is no continuing responsibility for reclamation by the operator, permittee, or
agent of the permittee under statutes of the State or Federal Government. Bond
forfeiture will render lands or water ineligible to the extent that the amount
collected under the forfeiture is sufficient to pay the total cost of the necessary
reclamation. In cases where the amount collected under the forfeited bond is
insufficient to pay the total cost of reclamation, the additional funding necessary
may be sought under the provisions of 30 CFR 886 and 888, or
2. Notwithstanding part 1 of this subparagraph, coal lands and waters in Tennessee
damaged and abandoned after August 3, 1977, by coal mining processes are alsc
aligible if the Commissioner of the Department of Environment and Conservation finds i

writing that:

{i The mining occurred and the site was left in an unreclaimed or inadequately
reclaimed condition between;

0 August 4, 1977 and August 10, 1982 and that any funds for reclamation
or abatement thal are available pursuant to a bond or other form of
guarantee or from any other source are not sufficient to provide for
adeguate reclamation or abatement at the site; or

an Auagust 4, 1977 and November 5, 1990, and that the surety of the mining
operator became insolvent during such period and that, as of November
51990, funds immediately available from proceedings relating to such
insolvency or from any financial guarantee or other source are not
sufficient to provide for adeguate reclamation or abatement at the site.

(b) Lands and water which were mined or affected by mining for minerals and materials other than
coal shall be eligible for reclamation activities under a State or-{ndian Reclamation Program if the
Director finds in writing that-

1. The conditions of subparagraph (a) of this section paragraph have been met;
2. The reclamation has been requested by the Governor; and
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4-3, Moneys allocated to the State or Indian tribe under 87244 872.12(b)(2) and (3) are
available for the work. (30 CFR 87442 872.13)

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-4-24-05 (0400-44-01-.05 Project Development Procedures.

This regulation outlines in chronological order the entire process of reclamation project development from initial
site identification through selection of preferred alternative.

(1)

()

(4)

(5)

Adversely affected areas are located and identified in the following ways:

(a) From Section-12 of The Tennessee Reclamation Plan For Lands and Waters Affected By Past
Mining.

(b) From problem and site specific information gathered through field investigations conducted under
the Abandoned Lands National Inventory (Tennessee).

(c) From information supplied by other federal, state and local agencies.
(d) From individuals who may be adversely affected by past mining operations.
(e) From information supplied by field inspection and technical personnel within the Division of

Surface Mining.

Upon identification of a possible adversely affected area, an on site visit by Division personnel will be
initiated to determine eligibility of a potential project including identification of landowners and problem
awareness by local residents.

investigative Report

(a) If it is determined at the time of the initial site visit and evaluation that a particular problem area is
eligible for further development, an Investigative Report is initiated which contains such
background information as project area location; mining history, existing adverse impacts;
proposed correction alternatives; and a discussion of the possible impacts of the proposed
corrective actions.

(b) This Investigative Report should also contain a letter from a Department of Environment and
Conservation attorney rendering an opinion as to the eligibility of a particular project for
reclamation activities.

(c) A complete identification will also be made of principal and adjacent landowners (plat map of
project area), including interviews with identified landowners and other adjacent residents in order
to solicit overall problem awareness and participation.

Upon completion of detailed site evaluations, Potential Project Investigative Reports are submitted to the
Office of Surface Mining {O.S.M.}, Abandoned Lands Section for further evaluation. f—at-this-stage,

meverenal ie crantad e O3 S R el the Siote the reaiant rroceade fo the Y4808 ravisws thraticth the State
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Clearinghouse-

The purpose of this sub-section paragraph is to establish the policies and procedures to be utilized in the
ranking and selection of potential reclamation projects which have been identified and evaluated initially
on a site by site basis. Those procedures include:

(a) Grouping according to the priorities listed in 30 CFR 874.13, once a number of potential projects
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have been initially identified and evaluated.

(b) Project evaluation and scoring within a given priority group using the Project Evaluation Matrix
(Section4-Subsectionll; Ranking and Selection Section of the Tennessee Reclamation Plan for
Lands and Waters Affected by Past Mining).
(c) Determination of project preference based on the score derived from the Project Evaluation
Matrix.
(6) A detailed "pre-engineering" design plan will be developed, either in-house by Division Personnel or by

contract. This plan will include a collection of technical data on such parameters as soils, hydrology,

ground

water conditions, flora and fauna, geology, threatened or endangered species, and enough

additional information as is reasonably necessary to determine what reclamation alternatives would be
feasible to correct the problems related to an individual project.

(7 An environmental assessment shall be conducted after a pre-engineering plan has been developed for a
project.
(a) Each environmental assessment shall include the following information:
1. Summary,
2. Purpose of and need for the action,
3. Alternatives for solving the problem,
4, Description of the affected environment,
5. Environmental consequences,
8. Extent of consultation and coordination with others.
(8) When all phases of project investigation, evaluation and prioritization have been completed, and a

preferred alternative has been selected through evaluation and public input, a final decision document will
be prepared. This document will identify the preferred alternative and the rationale behind its selection,
which will include at a minimum the following:

(@)
(b)
c)

(d)
()

(f)

impact discussions from the environmental assessment versus suggested alternatives,
all public concerns and the State's response,

cost considerations,

possible engineering and construction problems,

all expected benefits resulting from the selected alternative versus those alternatives not
selected,

the possible adverse impacts which may be encountered during construction under the selected
alternative.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

§408-1-24--06

0400-44-01-.06 Lien Determination, Filing, Satisfaction.

Tennessee lien policy in respect to the Abandoned Mine Program provides that no windfall profits should inure to
the benefit of private landowners as a result of reclamation work on their land. To that effect, the following
provisions shall apply:

(1) Applicability of Lien.
S$S-7039 (October 2011) 7 RDA 1693



(3)

(4)

indicates-that the surface owner or owners acguired-title-proric

May-2- 1977 and-they did not consent to, participate in, or exercise control over the minin
operation which necessitated the reclamation, then a lien is not appropriate.

orroation o 086

at the landowner asguired-tile-after May 21877 orif-the

owners consented o, participated i, or exercised control over the mining, then a lien éhould be

considered.
Amount of Lien

Liens shall be based on the results of property value increases, as determined by Before and After
Appraisals, prepared by qualified contract appraisers and reviewed by qualified review appraisers.
Appraisals for liens should be notarized.

Preparation and Filing of Lien

If a lien is to be filed, the State shall file within six months after completion of the reclamation work which
includes a compilation of all cost data on the project as well as notarized copies of the appraisals. The
amount reported by the appraisals as the increase in value shall constitute the lien to be recorded. This
package along with the prepared legal document that constitutes a lien will be submitted to the Attorney
General's office for review within three months after completion of reclamation work. The lien should be
filed in the Office of the Court Clerk having the responsibility for recording judgments against land in the
jurisdiction where the land lies.

(a) Within 60 days of lien date filing the owner may petition for a determination of market value
attributable to the reclamation. Any aggrieved party may appeal in the manner provided by local
law.

(b) Preparation and filing of liens (releases, renewals, extensions, etc.) shall be made by a
Department of Environment and Conservation attorney with the concurrence of the State Attorney
General.

Satisfaction of Liens.

(a) Liens shall be satisfied at the time of transfer of ownership or earlier at the election of the owner.
Liens shall be renewed and extended as required.

(b) Satisfaction of liens can be in the form of total payment or can be in instaliments. If payments in
satisfaction of lien cover only a portion of the lien amount, the lien shall remain in full force and
effect on the land records until satisfaction in full is made.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-4-24-07  0400-44-01-.07 Rights of Entry.

(1)

(2)

Entry for Studies or Exploration

The State or its agents, employees, or contractors shall have the right to enter upon any property for the
purpose of conducting studies or exploratory work to determine the existence of the adverse effects of
past mining and the feasibility of projects for restoration, reclamation, abatement, control or prevention of
such adverse effects. Such entry shall be construed as an exercise of the police power for the protection
of public health, safety and general welfare, and shall not be construed as an act of condemnation of
property nor trespass thereon.

Entry for Reclamation
When the State's project assessment includes a finding that lands or waters have been adversely

affected by past coal mining practices and the effects constitute a danger to public health, safety or 44
general welfare, the State may elect to proceed with reclamation. The State shall then attempt to obtain a
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voluntary lien or non-lien consent, as applicable, from the affected landowners.

(a) The State of Tennessee, its agents, employees, or contractors may enter upon land to perform
reclamation activities, if the consent of the owner cannot be obtained or the owners of the land
are not readily available, and the following requirements are met:

1. Land or water resources have been adversely affected by past coal mining practices; and

2. The adverse effects are such that it would be in the public interest to take action to
restore, reclaim, abate, control, or prevent such adverse affects.

(b) The State shall give notice of its intent to enter for purposes of conducting reclamation at least 30
days before entering upon the property as follows:

1. Notice shall be in writing and shall be mailed, return receipt requested to the owner, if
known, with a copy of the Finding of Fact.

2. If the owner is unknown, or if the current mailing address is unknown, notice shall be
posted in one or more places on the property and advertised once in a local newspaper.

3. The posted notice and newspaper advertisement shall include a statement specifying
where the Findings of Fact may be inspected or obtained.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.
p400-4-24.08  (400-44-01-.08 Lands Eligible for Acquisition.
The State of Tennessee may acquire any property which is adversely affected by past coal mining practices if the

Commissioner of the Department of Envirenment and Conservation determines that acquisition of such land is
necessary to successful reclamation and;

) That the acquired land will serve recreation, conservation or reclamation purposes; or

(2) That permanent facilities such as a treatment plant or relocated stream channel will be constructed on the
land for the restoration, reclamation, abatement, control or prevention of the adverse effects of past
mining practices; or

(3) That acquisition of coal refuse disposal sites and all coal refuse thereon will serve the purposes of this
part or that public ownership is desirable to meet emergency situations and prevent recurrences of the
adverse effects of coal mining practices; or

(4) That the state may acquire property or accept property transferred by the Secretary of the Department of
Interior if either is an integral and necessary element of an economically feasible plan for the project to
construct or rehabilitate housing for persons disabled as the result of employment in the mines or work
incidental thereto, persons displaced by acquisition of land, or persons dislocated as the result of adverse
effects of coal mining practices which constitute an emergency, or persons dislocated as the result of
natural disasters or catastrophic failures from any cause; or

(5) That land or interests in land needed to fill voids, seal abandoned tunnels, shafts and entryways, or
reclaim surface impacts of underground or surface mines may be acquired by the state by purchase,
donation, or transfer if found that such interests in the land are necessary for reclamation work pianned or
the post reclamation use of the land.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-1-24-09 0400-44-01-.08 Methods and Procedures for Acquisition fer—Acguisition and Disposition of
Acquired Land.

) The State of Tennessee may acquire land for the previously mentioned reasons by either acquisition,
donation or transfer. When all reasonable effort to purchase land or interests in land from a willing seller
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(3)

fail, such rights may be acquired by condemnation.

Procedures for all methods of acquisition will generally follow those established by Fasiities
atband £ sction; the Tennessee Department of Environment and Conservation as

Ilsted below

(a) Complete information regarding survey and legal description is submitted to Lard-Aequisition
ngkmg«éa&bn@emm%&ee—ei the State Bundlng Commlssmn Ihen»—the-wgmmg—égbwmtee

Commission. After Sub anmﬂ-ar annrr\w:si reghest-may ha then-—o t:sni an ﬂnllr@ihf@
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their-approvak After Building Commission approval, invitations for bids
on title work are issued, and then awarded on lowest bid consistent with the title company's ability
to perform as required. After title commitment is obtained, appoint and execute agreements with
appraisers. Next, appraisal review with documented establishment of fair market value.
Commence option contract negotiations at fair market value. Present signed option to Building
Commission for approval unless prior approval has been obtained. Prepare warranty deed and
closing statement.

(b) Donations, as necessary for reclamation activities, to the State of Tennessee should be
consistent with objectives and requirements of the Abandoned Mined Lands Program.

Where land acquired is considered suitable for industrial, commercial, residential or recreational
development, the State, when authorized by O.S.M., may sell such land by public sale under a system of
competitive bidding, at not less than the market value.

(a) The State shall publish a notice which describes the proposed disposition of the land in a
newspaper of general circulation within the area where the land is located for a minimum of four
successive weeks. The notice shall provide for at least 30 days of public comment and it shall
state where copies of plans for disposition of the land may be obtained or reviewed and the
address to which comments or plans should be submitted. The notice shall also state that a
public hearing will be held if requested by any person.

(b) The State shall hold a public hearing if requested as a result of a public notice and the State may
determine that a hearing is appropriate even if a request has not been received.

(c) Hearings shall be scheduled to conform with 30 CFR 879.15.
(d) Following hearings the State shall make a written finding that the disposal of reclaimed lands is

appropriate, considering all comments received, and that the disposal is consistent with State and
Federal rules and laws which apply.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-1-24-10  (0400-44-01-, 10 Cost of Acquisition/Condemnation.

(1)

(2)

Source of Funds

The purchase price, in the case of a negotiated acquisition, or the damages as finally determined in the

_case of acquisition by condemnation, and the necessary expenses incidental thereto, shall be paid from

the Tennessee Surface Mine Reclamation Fund, the Federal Abandoned Mine Reclamation Fund with the
approval of the Secretary of Interior, or from appropriations made by the General Assembly for such
purpose.

Determination of Price

The State shall acquire title by direct purchase through negotiations based on an independent fee
appraisal of the property. The purchase price paid shall be consistent with the fair market value of the
interests acquired as adversely affected by past coal mining practices when applicable. In the case of
acquisition by condemnation, the purchase price shall also be based on an independent fee appraisal to
determine fair market value as well as the necessary expenses incidental thereto.
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Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.
0400-1-24-44  0400-44-01-.11 Development of Reclamation Plan Specifications.

This regulation rule outlines the procedures on development and procurement of reclamation specifications for
those projects that involve comprehensive reclamation practices.

(1) Upon selection of a preferred reclamation alternative for a given project an outline of required
specifications shall be constructed. ltems for consideration include:

(a) An existing site map.
(b) Earthwork specifications.
1. Mobilization.
2. Construction Staking.
3. Clearing and Grubbing.
4. Backfill.
5. Sediment Structures.
6. Grading.
7. Diversion Ditches.
8. Special Conditions.
(c) Water treatment and disposal specifications.
(d) Revegetation specifications.

(e) Bid schedule.
(f A proposed grade map.
(9) Any other special conditions.

(2) Upon completion of the specification outline, the specifications will be constructed, either by in-house
state personnel, other government agency personnel, consultants, or a combination of the above.

(3) The specifications will then be utilized in the procurement of reclamation contractors and in the actual
reclamation process.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.
040042442  D400-44-01-.12 Procurement of Reclamation Services.

Once reclamation specifications have been completed for a project, a reclamation contractor will be procured by
one of the following methods.

(1M Requisitioning Process

When services to be procured are appropriate for bidding and are subject to uniform and impersonal
criteria for bid evaluation, the Department of General Services, Purchasing Division, All procure those
services through the normal requisitioning process. All requisitioning processes will comply with T.C.A.
Section § 4-330.
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()

(4)

Request for Proposal

This procedure shall be followed where justification does not exist for the use of either verbal competitive
negotiation or sole source negotiation. It involves the written solicitation of proposals from potential
vendors. All requests for proposals will comply with the Rules of the Department of Finance and
Administration Sestion-0620-3-3-04 Rule 0620-03-03-.03.

Verbal Competitive Negotiation-This procedure involves the verbal negotiation of the terms of a contract,
and it shall be performed in a manner which maximizes free and open competition among vendors. All
verbal competitive negotiation procedures will comply with the Rules of the Tennessee Department of
Finance and Administration Sestien-8620-3-3--04 Rule 0620-03-03-.03.

Sole Source Negotiation-This procedure involves the verbal negotiation of a contract with a single vendor.
it shall be performed in a manner which results in the most economical arrangement for the State. All
sole source negotiation procedures will comply with the Rule of the Tennessee department of Finance
and Administration Section-0620-03-03--04 Rule 0620-03-03-.03.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

0400-1-24-42  0400-44-01-.13 Contractor Default.

(1)

()

If a contractor fails in a timely and proper manner his obligations under a contract with the Bivisisa-of
= ining Tennessee Department of Environment and Conservatior, or if the contractor violates any
of the terms of a contract, the Commissioner shall have the right to immediately terminate this contract
and withhold payments in excess of fair compensation for work completed.

The contractor shall not be relieved of liability to the State for damages sustained by any breach of this
contract by the contractor.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

B400-4-24-44  (400-44-01-.14 Public Participation.

Public participation, including input from individual citizens and landowners, professional and social organizations,
civic groups, local officials, and other state and federal agencies shall be included in each phase of project
development.

(1)
(2)

@)

(4)

(5)

6)

Public input shall play an important role in the identification of specific problem areas.

During the initial site evaluation phase, sufficient public input will be gathered to determine the public
awareness of the problem and to answer the following questions:

(a) Does an extreme danger to the public exist?
(b) Are there adverse effects on the public?
(c) Are there impacts to public or private property?

During the intensive site evaluation phase, more detailed input shall be solicited from landowners and
local residents along with evidence of project support by the community.

Public input acquired during the intensive site evaluation phase will be utilized in the project ranking and

selection process referred to in Regulation-0400-4-24~056 Rule 0400-44-01-.05.

The environmental assessment will incorporate public input into the development of the various
reclamation alternatives.

In depth public input will be solicited in the selection of the preferred reclamation alternative. This shall be
accomplished by; '
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(a) placing a public notice in the newspaper of greatest general circulation in the proposed project
area,

(b) conducting a public meeting should a particular proposed project exhibit extensive adverse
impacts to a large number of people or a community; or if the project presents conflicts (post
reclamation land use, ongoing programs, etc.); or high costs.

(7 In the event a particular project is larger and more complex than most, with high public interest, the
Commissioner may determine it necessary to extend public participation through project engineering
design and construction.

(8) Land acquired and authorized for disposition may be sold by public sale under a system of competitive
bidding. Disposition shall necessitate;

(a) placing a public notice in the newspaper of greatest general circulation in the area where the land
is located,
(b) conducting a public hearing if requested as a result of a public notice or if determined that hearing

is appropriate even though a request has not been received.

(9) Public participation will also be included in determining post-reclamation benefits and in developing a
maintenance plan when necessary.

Authority: T.C.A. §§ 59-8-324 et seq. and 4-5-201 et seq.

S§S-7039 (October 2011) 13 RDA 1693



* I a roll-call vote was necessary, the vote by the Agency on these rulemaking hearing rules was as follows:

Board Member Aye No Abstain Absent Signature
(if required)

James W. Cameron IlI

Jill E. Davis

Mayor Kevin Davis

Derek Gernt

John Guoynes

Do I Pt P B P P d P d P P

C. Monty Halcomb X
Chuck Head

Charlie R. Johnson

Judy Manners X
John McClurkan

Frank McGinley X
D. Anthony Robinson X

| certify that this is an accurate and complete copy of rulemaking hearing rules, lawfully promulgated and adopted
by the Tennessee Board of Water Quality, Oil and Gas on 11/20/2012, and is in compliance with the provisions of
T.C.A §4-5-222.

| further certify the following:

Notice of Rulemaking Hearing filed with the Department of State on: 06/08/12

Rulemaking Hearing(s) Conducted on: (add more dates). 08/21/12

Date: November 20, 2012

Signature:

Name of Officer: James W. Cameron |l

Title of Officer: Chairman

Subscribed and sworn to before me on:

Notary Public Signature:

My commission expires on:

All rulemaking hearing rules provided for herein have been examined by the Attorney General and Reporter of the
State of Tennessee and are approved as to legality pursuant to the provisions of the Administrative Procedures
Act, Tennessee Code Annotated, Title 4, Chapter 5.

Robert E. Cooper, Jr.
Attorney General and Reporter

Date
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Department of State Use Only

Filed with the Department of State on:

Effective on:

Tre Hargett
Secretary of State
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Public Hearing Comments

One copy of a document containing responses to comments made at the public hearing must accompany the
filing pursuant to T.C.A. § 4-5-222. Agencies shall include only their responses to public hearing comments,
which can be summarized. No letters of inquiry from parties questioning the rule will be accepted. When no
comments are received at the public hearing, the agency need only draft a memorandum stating such and include
it with the Rulemaking Hearing Rule filing. Minutes of the meeting will not be accepted. Transcripts are not
acceptable.

There were no comments received during the comment period.
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Regulatory Flexibility Addendum

Pursuant to T.C.A. §§ 4-5-401 through 4-5-404, prior to initiating the rule making process as described in T.C.A.
§ 4-5-202(a)(3) and T.C.A. § 4-5-202(a), all agencies shall conduct a review of whether a proposed rule or rule
affects small businesses.

(1)

(3)

(4)

(5)

(6)

The type or types of small business and an identification and estimate of the number of small businesses
subject to the proposed rule that would bear the cost of, or directly benefit from the proposed rule.

Chapter 0400-44-01 Abandoned Mine Lands Reclamation Program regulations governs how the
Department identifies, selects and reclaims abandoned coal mines. Since these amendments regulate
the Department's abandoned mine lands reclamation program no small businesses are impacted or
subject to these rules.

The projected reporting, recordkeeping, and other administrative costs required for compliance with the
proposed rule, including the type of professional skills necessary for preparation of the report or record.

There is no addition cost as a result of these amendments.

A statement of the probable effect on impacted small businesses and consumers.

These amendments do not impact small businesses or consumers.

A description of any less burdensome, less intrusive or less costly alternative methods of achieving the
purpose and objectives of the proposed rule that may exist, and to what extent the alternative means
might be less burdensome to small business.

Small businesses are not impacted by these amendments.

A comparison of the proposed rule with any federal or state counterparts.

Other states have similar programs.

Analysis of the effect of the possible exemption of small businesses from all or any part of the
requirements contained in the proposed rule.

An exemption for small businesses is not possible for this type of rulemaking.
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Impact on Local Governments

Pursuant to T.C.A. §§ 4-5-220 and 4-5-228 “any rule proposed to be promulgated shall state in a simple
declarative sentence, without additional comments on the merits of the policy of the rules or regulation, whether
the rule or regulation may have a projected impact on local governments.” (See Public Chapter Number 1070
(http://state.tn.us/sos/acts/106/pub/pc1070.pdf) of the 2010 Session of the General Assembly)

The Department does not anticipate an impact on local governments.
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Additional Information Required by Joint Government Operations Committee
All agencies, upon filing a rule, must also submit the following pursuant to T.C.A. § 4-5-226(i)(1).

(A) A brief summary of the rule and a description of all relevant changes in previous regulations effectuated by
such rule;

This rulemaking primarily moves the regulations from Chapter 0400-01-24 to Chapter 0400-44-01 and updates
regulatory language. The most significant change is to expand the sites in the state that are potentially eligible
for federal and/or state funding to include sites affected by mining after 1977 if certain conditions are met. The
number of sites reclaimed each year is based upon the program’s budget and not on how many sites are eligible
for reclamation. Nearly 100% of the funds for reclamation come from the U.S. Department of Interior's Office of
Surface Mining. However, on occasion, a project may be funded by the Tennessee Surface Mine Reclamation
Fund. The Department uses the funds to hire reclamation contractors to do the needed reclamation work.

(B) A citation to and brief description of any federal law or regulation or any state law or regulation mandating
promulgation of such rule or establishing guidelines relevant thereto,

[ These rules are being promulgated under the authority of T.C.A. §§ 59-8-324 et seq. ]

(C) lIdentification of persons, organizations, corporations or governmental entities most directly affected by this
rule, and whether those persons, organizations, corporations or governmental entities urge adoption or
rejection of this rule;

These rules govern how the Department identifies, selects, and reclaims abandoned coal mines. There were no
comments received during the comment period.

(D) Identification of any opinions of the attorney general and reporter or any judicial ruling that directly relates to
the rule; ‘

| The Department is not aware of any. |

(E) An estimate of the probable increase or decrease in state and local government revenues and expenditures,
if any, resulting from the promulgation of this rule, and assumptions and reasoning upon which the estimate
is based. An agency shall not state that the fiscal impact is minimal if the fiscal impact is more than two
percent (2%) of the agency's annual budget or five hundred thousand dollars ($500,000), whichever is less;

| There should be no fiscal impact to state and local government. |

(F) Identification of the appropriate agency representative or representatives, possessing substantial knowledge
and understanding of the rule;

Tim Eagle

Knoxville Environmental Field Office
3711 Middlebrook Pike

Knoxville, Tennessee 37921-6538

(G) ldentification of the appropriate agency representative or representatives who will explain the rule at a
scheduled meeting of the committees; ‘

Alan M. Leiserson
Legal Services Director
Office of General Counsel

(H) Office address, telephone number, and email address of the agency representative or representatives who
will explain the rule at a scheduled meeting of the committees; and

Office of General Counsel
Tennessee Department of Environment and Conservation
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20" Floor L & C Tower

Nashville, Tennessee 37243-1548
(615) 532-0131
Alan.Lelserson@tn.gov

(1) Any additional information relevant to the rule proposed for continuation that the committee requests.

| The Department is not aware of any.
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